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Introduction 
 
 In order for an offer of employment to support the approval of an application for 
permanent labor certification, it has long been the position of the Department of Labor 
that the offer must be for a permanent, full time position. Unfortunately, neither the INA 
nor DOL regulations provide any definitions or standards for applying the terms 
“permanent” and “full time.” In this regard, it is also interesting to note, while there is 
some statutory support for the requirement of “permanent” employment in the 
employment based third preference category for skilled and other workers, there does not 
appear to be any basis for this requirement for professionals under that preference 
category, or any position under the employment based second preference category.69 
Further, nowhere in the Act does there appear any support for the requirement that the 
position be “full time.” 
 
 The scope of this article, however, is limited to analyzing how DOL and BALCA 
have interpreted and applied the “permanent” and “full time” requirements to the 
permanent labor certification process. Potential legal challenges to the DOL’s authority to 
require that offers of employment in permanent labor certifications be for positions that 
are both permanent and full time is beyond the scope of this discussion.  
 
Authority 
 
 The regulations for permanent labor certifications define “employment” as 
“(p)ermanent, full time work by an employee for an employer other than oneself.” 20 
C.F.R. 656.3. (Emphasis added). Although the recently amended DOL regulations 
implementing the new PERM labor certification program, effective March 28, 2005, 
added additional language to this section, the part of the definition of employment 
requiring permanent and full time employment was left unchanged. 
 
Procedure 
 
 In the context of permanent labor certifications, the burden of proof is on the 
employer to establish that the offer of employment is for a permanent, full time position. 
Gerata Systems America, Inc.70

 Therefore, if the Certifying Officer (CO) makes an 
inquiry as to whether or not the position is permanent and/or full time, it is incumbent on 
the employer to establish that it is. Collectors International, Ltd.71

 Prior to PERM, 

                                                 
69 INA § 203(b)(3)(A)(i) & (iii) both contain requirements that the alien be coming to perform labor that is 
“not of a temporary or seasonal nature.” This limitation, however, is conspicuously absent in 203(b)(2)(A) 
& (3)(ii). 
70 88-INA-344 (Dec. 16, 1988).  
71 89-INA-133 (Dec. 14, 1989). 
 

THE PERM BOOK 2008-2009 Edition

78



Certifying Officers addressed these concerns through such tools as a Remands and 
Notices of Findings. Under PERM, however, where there will be no Remands or Notices 
of Findings, it appears that the only opportunity to address these concerns will be in the 
context of an audit under 20 C.F.R. 656.20. 
 
Permanent Employment 
 
 The issue of “permanent” employment generally arises in three contexts: where 
the employer has only a temporary, as opposed to indefinite, need for the services of the 
employee; where the employer is a placement agent for the services of the employee; and 
where the need for the services of the employee is “seasonal.” 
 
Temporary need 
 
 This issue is essentially the reverse of the distinction between a position that 
qualifies for a temporary labor certification and one that does not. If the employer, in the 
normal course of its business, does not routinely require the type of services being 
offered by the alien, the offer of employment for such services will likely be considered 
“temporary.” For example, consider a small manufacturer that does not normally employ 
a mechanical engineer, but who is currently seeking the full time services of such in order 
to implement a retooling of its manufacturing process. Applying the definitional concepts 
from the temporary labor certification process, such position should qualify as a 
temporary position, but would not likely be considered permanent for purposes of 
obtaining a permanent labor certification, even if such process were likely to take more 
than a year to complete. 
 
Employer acting as a placement agent 
 
 There are many legitimate employment opportunities where an employer’s need 
for the alien’s services exists only to the extent that the employer has clients who need 
those services and to whom the alien can be contracted out by the employer. For 
example, an engineering firm may provide engineering expertise to clients who need that 
expertise, either on a short term or long term basis (i.e. to build the clients processing 
facility, to expand existing operations, etc.). In these cases, the positions into which the 
alien is subcontracted are sometimes permanent positions, but more often are of limited 
or temporary duration. Placements into permanent subcontract positions clearly support a 
permanent labor certification.72

 Placements into subcontract positions which are 
temporary, however, may also support a “permanent” employment opportunity if the 
employer is guaranteeing the alien continuous, indefinite, full time employment (e.g., 
where the employer will be providing a new subcontract project whenever the current one 
runs out). 73

 
Seasonal employment 

                                                 
72 International Contractors, Inc., 89-INA-278 (June 13, 1990).  
73 Integrated Support Systems, Inc., 93-INA-211 (June 28, 1994). 
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 Employment which is seasonal, even if full time, lasting ten months a year, and 
annually recurring on an indefinite basis, will not support a finding of a permanent 
position. See, e.g., Vito Volpe Landscaping, et. al. 74(where the majority found such a 
position to meet the definition of “seasonal” within the context of temporary labor 
certifications and concluded, therefore, that it could not be considered permanent).75

  

 
Full time Employment 
 
 The issue of “full time” employment generally arises in three situations: where the 
number of hours worked is less than 35 hours per week; where the nature of the position, 
in the context of the employer’s business, suggests that there is no need for full time 
employment; and where the alien or other workers have previously performed the duties 
of the position on a part time basis. 
 
Less than 35 hours per week 
 
 While the INA does not define the number of hours per week necessary for a 
position to be considered full time, DOL generally considers any position involving 35 or 
more hours per week to meet this requirement. Generally, however, there is some latitude 
on this issue depending on the specific occupation involved. Some occupations have an 
actual work schedule involving less than 35 hours per week, but are still considered full 
time positions. For example, a school teacher may have a work schedule which consists 
of only 30 hours per week, but is generally accepted as full time because there are 
sufficient additional hours that must be worked in order to get the job done (i.e., grading 
papers, preparing lesson plans, participating in extra-curricular activities, etc.). There are 
numerous other occupations which may be susceptible to a similar analysis such as pilots, 
entertainers, interior designers, etc. 
 
Nature of position in the context of employer’s business 
 
 Where the nature of the employer’s business does not clearly support the need for 
the alien’s full time services, the position may be considered part time. For example, if 
the employer operates a property management company and is seeking to process a labor 
certification for a computer systems analyst, the employer may need to demonstrate why 
the size and nature of the employer’s business will necessarily require the full time 
services of a computer systems analyst. See, e.g., R.H. Maleki Enterprises 76 (certification 
denied to owner of several small retail stores applying for a mechanical engineer); Tay 

                                                 
74 91-INA-300, et.seq., (Sept. 29, 1994) (en banc)  
75 Of note, however, is a well reasoned dissent, in which the Chief Judge and one other concurred. In the 
decent, it was argued that the regulations for temporary and permanent labor certifications operate 
independent of each other, and the fact, that the position may satisfy the definition of “seasonal” under the 
temporary labor certification regulations, should not preclude an employer from establishing that the 
position is “permanent” in that it is indefinite and substantially continuous in nature.  
76 93-INA-21 (Feb. 24, 1994). 
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management Corp.,77
 (certification denied for position of Interpreter to translate between 

English speaking executives and Turkish employees). 
 
Duties being upgraded from part time to full time 
 
 A common situation which raises the issue of full time employment is where the 
alien, or another employee, has previously performed the duties of the position on a part 
time basis. In these situations the employer may be required to clearly show how 
circumstances have sufficiently changed so as to now require these services on a full time 
basis, given that they have historically been performed on a part time basis. See, e.g., 
Howard Hewett78 (certification denied where alien had performed the duties of the 
position in eight hours per week over a three year period); Randy Auerbach79 
(certification denied for house worker who had previously performed the same duties for 
the employer on a part time basis).80

 
Conclusion 
 
 While the above discussion is, in essence, a review of previously existing 
concepts which appear to be unchanged by the new PERM regulations, there is a 
questionas to how likely these issues are to come up in the future. Under PERM, the 
employer must only certify that “(T)he job opportunity is for permanent, full time 
employment,”81

 describe the duties of the position, and give the very general NAICS code 
for the employer’s business. While this may give the CO some opportunity to question 
whether the position, in the context of the employer’s business, is permanent and full 
time, the specific work schedule, the number of hours, and a detailed description of the 
nature of the employer’s business is no longer required. Absent such additional 
information, it is doubtful that CO’s will have much of a basis, other than pure 
speculation, for identifying which job offers should be questioned as involving positions 
which might be considered to be temporary or part time. Nonetheless, when there is any 
room for doubt, employers would be well advised to address these issues in their 
applications in order to minimize the possibility of significant processing delays as the 
result of an audit triggered by a CO’s speculation that the position may be temporary or 
part time.82

 
 
About the Author 
 

                                                 
77 93-INA-155 (May 4, 1994).  
78 88-INA-371 (June 12, 1989).  
79 137 88-INA-103 (April 7, 1988).  
80 See also, King’s Gallery, 91-INA-290 (Aug. 12, 1992).  
81 See Form ETA 9089, p. 9, item N-10.  
82 The most feasible way of doing this would be to make clear how that position is both permanent and full 
time, within the context of that employer’s business, in the description of the duties on the Form ETA 9089, 
p. 3, item H-11. 
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